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federal  agriCUlTUral 
PrOGrAmS
 CrOP iNSUraNCe. The FCIC has issued proposed 
regulations which add cultivated wild rice to the common crop 
insurance policy basic provisions. The proposed regulations 
convert the cultivated wild rice pilot crop insurance program to 
a permanent insurance program for the 2009 and succeeding crop 
years.  72 Fed. reg. 31196 (June 6, 2007).
 ENvIrONmENTAL LAW
 CLEAN WATEr ACT. The Environmental Protection Agency 
and Army Corps of Engineers have issued agency guidance, 
effective immediately, regarding Clean Water Act jurisdiction 
following the U.S. Supreme Court’s decision in the consolidated 
cases Rapanos v. United States and Carabell v. United States, 126 
S. Ct. 2208 (2006). The agencies stated that this guidance  was 
issued to ensure that jurisdictional determinations, administrative 
enforcement actions, and other relevant agency actions being 
conducted under the CWA are consistent with the Rapanos 
decision and provide effective protection for public health and 
the environment. The agencies are concurrently providing a six-
month public comment period to solicit input on early experience 
with implementing the guidance. The guidance is available at 
http://www.epa.gov/owow/wetlands/guidance/CWAwaters.html. 
72 Fed. reg. 31824 (June 8, 2007).
 FEDErAL ESTATE
AND GIFT TAxATION
 CHariTaBle dedUCTiON. The IRS has issued proposed 
regulations which provide that the portion of a charitable 
remainder annuity trust or a charitable remainder unitrust 
includible in a decedent’s gross estate is equal to the portion of 
the	 trust	 principal	 necessary	 to	 generate	 a	 return	 sufficient	 to	
yield the decedent’s retained annuity or unitrust payment. The 
proposed regulations provide that, if a grantor retained the use of 
property transferred to a trust or the right to an annuity, unitrust, 
or other income payment during the grantor’s life, for any period 
not ascertainable without reference to the grantor’s death, or for 
a period that does not in fact end before the grantor’s death, the 
grantor	has	retained	the	right	 to	 income	from	all	or	a	specific	
portion of the transferred property.  72 Fed. reg. 31487 (June 
7, 2007).
 GIFT. The IRS has announced that it will not provide letter 
rulings or determination letters on the issue of whether a transfer 
qualifies	as	a	gift	under	I.R.C. §	102(a). This applies to all ruling 
requests	that	are	pending	or	received	in	the	National	Office	on	
or after June 1, 2007. rev. Proc. 2007-39, I.r.B. 2007-25.
 ValUaTiON.	The	decedent	had	won	a	state	 lottery	prize	
which was to be paid out over 26 years in annual installments. 
On the decedent’s date of death, 15 installments remained to be 
paid. The estate received a lump sum distribution from the state 
for $2,275,867 which was reduced to $1,547,045 after withheld 
federal and state taxes. The IRS valued the right to receive the 
installment payments based on the annuity tables of I.R.C. § 
7520 at $2,775,209, almost $500,000 more than the gross amount 
distributed by the state. The issue discussed by the court was 
whether the annuity tables were the only method of valuing 
lottery installment payments or whether the transferability of 
the payments affected the value to reduce the value determined 
by the tables. The court held that the annuity tables were not 
accurate in determining lottery installment payments but refused 
to grant summary judgment to the estate because there was 
insufficient	expert	testimony	on	a	valid	means	of	valuing	such	
payments in this case.  Negron v. United States, 2007-1 U.S. 
Tax Cas. (CCH) ¶ 60,541 (N.D. Ohio 2007).
 The decedent’s estate included a 50 percent interest in several 
art works and the estate claimed a value of the interest at 50 
percent of the fair market value of the entire collection less 44 
percent discount for the partial interest in the works. The Court 
approved the IRS experts’ valuation of the entire collection as 
based on comparable sales and unbiased. The court refused to 
allow a discount for the partial interest because a hypothetical 
owner of a partial interest would not sell just the partial interest 
but would force a sale of the whole collection and partition of 
the proceeds. However, the court did allow a 2 percent discount 
to account for the cost of a forced sale of the whole collection 
and distribution of the proceeds.  Stone v. United States, 2007-1 
U.S. Tax Cas. (CCH) ¶ 60,540 (N.d. Cal. 2007).
 FEDErAL INCOmE 
TAxATION
 ADvANCED COAL PrOJECT CrEDIT.  The IRS has 
issued updated procedures for the allocation of credits under the 
qualifying advanced coal project program under I.R.C. § 48A. 
Notice 2007-52, I.r.B. 2007-26.
 BUSiNeSS eXPeNSeS. The taxpayer started a computer 
software business as a sole proprietorship and claimed deductions 
for car and truck expenses, depreciation of a car and labor costs. 
The taxpayer did not provide any documentation to support the 
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existence of the business or to substantiate the claimed expenses. 
The court found that the income reported from the computer 
business was actually earned from other activities of the taxpayer; 
therefore, the court held that the taxpayer did not have a trade 
or business and the deductions for the business expenses were 
properly denied for lack of a trade or business or substantiation 
of business purpose for the expenses.  Glotov v. Comm’r, T.C. 
memo. 2007-147.
 The taxpayer owned and operated a transportation company and 
claimed various business expenses as deductions. The taxpayer 
acknowledged that the taxpayer lacked written evidence to 
substantiate about half of the claimed expenses. The taxpayer 
claimed that the records were unobtainable because the new 
business owners refused access to the records or the records 
were	lost	in	a	fire.	The	court	acknowledged	the	sincerity	of	the	
taxpayer’s explanation but refused to estimate the unsubstantiated 
expenses without some evidence; therefore, the court upheld 
the IRS disallowance of the unsubstantiated expenses.  Yip v. 
Comm’r, T.C. memo. 2007-139.
 The taxpayer was a college professor who personally contracted 
with a publishing company to write a professional book related 
to the taxpayer’s classes. The taxpayer claimed deductions for 
home	office	use	and	travel	 to	 libraries	for	research.	The	court	
held that the book contract was not a separate trade or business; 
therefore, the expenses were not allowable as business expenses. 
xiong v. Comm’r, T.C. Summary Op. 2007-96.
 The taxpayer was engaged in a direct marketing activity which 
attempted to sell tax relief packages which claimed to enable 
purchasers to claim additional tax deductions. The taxpayer, 
however, focused on recruiting marketers who would do the 
actual selling, with a commission to the taxpayer. The court held 
that the expenses in excess of revenue were properly denied as 
deduction because the taxpayer did not engage in this activity 
with	the	intent	to	make	a	profit	because	(1)	the	taxpayer	failed	to	
maintain	business	records	and	did	not	create	a	business	plan;	(2)	
the taxpayer had no previous track record of success in the direct 
marketing	business;	(3)	the	taxpayer	had	a	history	of	generating	
losses in the direct marketing business that could not qualify 
as	 start	 up	expenses;	 (4)	 the	 taxpayer	 failed	 to	 seek	 impartial	
expert	advice;	(5)	the	taxpayer’s	direct	marketing	business	never	
generated	significant	profit;	and	(6)	the	taxpayer	had	substantial	
income from other sources which could be offset by the alleged 
business deductions. Smith v. Comm’r, T.C. memo. 2007-
154.
 CAPITAL GAINS. The IRS has published a fact sheet 
describing the basic reporting requirements for various 
transactions involving capital gains.  IrS Fact Sheet, FS-2007-
19.
 CHariTaBle dedUCTiON. The IRS has issued guidance 
on the percentage limitations imposed by I.R.C. §	170(b)(1)(E) 
on	 qualified	 conservation	 contributions	made	 by	 individuals.	
The	 guidance	 generally	 provides	 that	 qualified	 conservation	
contributions are not taken into account when determining the 
amount	of	other	allowable	charitable	contributions.	The	qualified	
conservation contributions may be taken into account only after 
taking into account contributions subject to the limitations in 
I.R.C. §	170(b)(1).	The	guidance	further	clarifies,	in	a	question	
and	answer	format,	when	an	individual	is	considered	a	qualified	
farmer or rancher for the tax year of contribution and what types 
of income are included in the individual’s gross income from 
farming for this purpose. Guidance is also provided on the order 
in	which	the	percentage	limitations	on	qualified	conservation	
contributions	are	taken	into	account	by	qualified	farmers	and	
ranchers and on the contribution of property used or available 
for use in agriculture or livestock production. Notice 2007-50, 
I.r.B. 2007-25.
 The taxpayers, husband and wife, claimed charitable 
deductions of more than one-third of their taxable income. The 
taxpayer did not produce any cancelled checks or other written 
evidence of the claimed cash contributions to charities other 
than for minimal amounts. The court held that the charitable 
deductions were properly disallowed by the IRS for lack of 
substantiation by the taxpayers.  Christopher v. Comm’r, T.C. 
Summary Op. 2007-93.
 COrPOrATIONS
 BUILT-IN GAINS. The IRS has issued temporary regulations 
governing prepaid income under the built-in gains provisions 
of	I.R.C.	§	382(h)	for	corporations	which	have	undergone	an	
ownership change.  72 Fed. reg. 32792 (June 14, 2007).
 PERSONAL SERVICE CORPORATION. The taxpayer 
was a corporation which operated an architectural services 
business, employing licensed architects, unlicensed architects 
and non-architects.  The corporation was owned by licensed 
architects but the taxpayer argued that, using gross receipts of 
the business, only 70 percent of the operations were devoted 
to architectural services. The court held that using receipts 
only	was	insufficient	to	characterize	the	amount	of	activities	
devoted to architectural services. The court noted that some of 
the gross receipts were for non-architectural services provided 
by	persons	hired	from	outside	the	firm;	therefore,	those	receipts	
could not be included in determining the percentage of non-
architectural services provided by the corporation. The court 
held that, based on the  services provided by the corporation 
owners and employees, the corporation was properly taxed as 
a personal services corporation providing substantially all of 
its	activities	in	the	field	of	architecture.	Calpo Hom & Dong 
Architects, Inc. v. Comm’r, T.C. memo. 2007-140.
 DISASTEr LOSSES. On May 16, 2007, the president 
determined that certain areas in Massachusetts are eligible for 
assistance from the government under the Disaster Relief and 
Emergency	Assistance	Act	(42	U.S.C.	§	5121) as a result of 
severe	storms	and	flooding,	which	began	on	April	15,	2007.	
FEmA-1701-Dr.  On May 22, 2007, the president determined 
that certain areas in South Dakota are eligible for assistance 
from the government under the Act as a result of severe 
storms,	tornadoes	and	flooding,	which	began	on	May	4,	2007.	
FEmA-1702-Dr. On May 25, 2007, the president determined 
that	certain	areas	in	Kentucky	are	eligible	for	assistance	from	
the government under the Act as a result of severe storms and 
flooding,	which	began	on	April	14,	2007.	FEmA-1703-Dr. 
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On May 25, 2007, the president determined that certain areas 
in Rhode Island are eligible for assistance from the government 
under the Act	as	a	result	of	severe	storms	and	flooding,	which	
began on April 15, 2007. FEmA-1704-Dr. On May 25, 2007, 
the president determined that certain areas in Iowa are eligible for 
assistance from the government under the Act as a result of severe 
storms,	tornadoes	and	flooding,	which	began	on	May	5,	2007.	
FEmA-1705-Dr. Taxpayers who sustained losses attributable 
to these disasters may deduct the losses on their 2006 returns.
 EmPLOYEE BENEFITS. The IRS has announced that it will 
interpret the term “covered employee” for purposes of I.R.C. § 
162(m) to mean any employee of the taxpayer if, as of the close 
of the taxable year, such employee is the principal executive 
officer	 (within	 the	meaning	of	 the	 amended	disclosure	 rules)	
of the taxpayer or an individual acting in such a capacity, or if 
the total compensation of such employee for that taxable year 
is required to be reported to shareholders under the Exchange 
Act by reason of such employee being among the three highest 
compensated	officers	for	the	taxable	year	(other	than	the	principal	
executive	officer	or	the	principal	financial	officer).	Accordingly,	
the term covered employee for purposes of I.R.C. §	162(m) does 
not include those individuals for whom disclosure is required 
under the Exchange Act on account of the individual being the 
taxpayer’s	 principal	 financial	 officer	 (within	 the	meaning	 of	
the	amended	disclosure	rules)	or	an	individual	acting	in	such	a	
capacity. Notice 2007-49, I.r.B. 2007-25.
 The taxpayers, husband and wife, owned and operated a farm. 
The wife was also employed off the farm. The taxpayers entered 
into an employment agreement under which the wife was to be 
paid a monthly salary in compensation for tasks completed on 
the farm. The court found that the wife did perform those tasks 
and the monthly salary, less withholding, was paid.  The husband 
obtained a medical reimbursement plan under AgriPlan through 
AgriBiz	which	obtained	health	insurance	for	the	taxpayers	and	
children. The husband paid the premiums for this policy. The 
taxpayers incurred medical expenses in one tax year and the 
husband included deductions for the insurance premiums and the 
medical	expenses	on	Schedule	F	as	employee	benefit	program	
expenses. The court held that the insurance premiums did not 
qualify for the deduction because the insurance policy was not 
obtained by the husband for the wife as an employee. The court 
also held that the medical expenses  were also not deductible 
because the taxpayers failed to provide credible evidence that 
the expenses were incurred by the wife and paid by the husband 
as an ordinary and necessary expense of the farm business. The 
next issue of the Digest will include an article by Dr, Harl on 
this case.  Albers v. Comm’r, T.C. memo. 2007-44.
 FArm INCOmE AND ExPENSES. The IRS has published 
a fact sheet concerning farm income and expense items.  The IRS 
notes that farm income from the sale of livestock and produce 
also includes the value of any property or services received 
in barter for the livestock or produce.  A deduction for farm 
labor wages paid to a farmer’s children is allowed so long as an 
employer-employee relationship exists.  Depreciation deductions 
are allowed for intangible property used in the farming business, 
such as copyrights, patents and computer software.  The IRS 
warned that amounts paid for items used for both personal and 
business purposes, such as fuel, oil, electricity, repairs, insurance, 
interest and taxes, must be allocated between non-deductible 
personal expenses and deductible business expenses. Complete 
records of the business portion of the expenses must be maintained. 
Finally, farmers who pay an individual in the course of business 
must	file	Form	1099-MISC	to	 the	 individual	and	 the	 IRS.	Such	
payments include payments for purchasing of farm products or 
for custom services of an accountant, attorney or veterinarian. The 
Fact Sheet statement that payments requiring an information return 
include farm commodities should be interpreted in light of Treas. 
Reg.	§	1.6045-1(c)(7)(i)	which	creates	an	exception	for	transactions	
involving	farm	commodities	under	specified	circumstances.		IrS 
Fact Sheet FS-2007-20.
 GASIFICATION PrOJECT CrEDIT.  The IRS has issued 
updated procedures for the allocation of credits under the qualifying 
gasification	project	program	under	I.R.C.	§	48B.		Notice 2007-53, 
I.r.B. 2007-26.
 LIEN AGAINST IrS.	The	 taxpayer	 filed	UCC	 statements	
with the state secretary of state falsely claiming that the IRS 
Commissioner, and IRS agent and the IRS owed money to the 
taxpayer.	The	court	found	that	the	taxpayer	admitted	that	the	filings	
were	 false.	The	court	 ruled	 that	 the	UCC	filings	were	void	 and	
granted	 a	permanent	 injunction	against	 the	 taxpayer	 from	filing	
any false liens against the IRS or its employees.  United States 
v. Tanner, 2007-1 U.S. Tax Cas. (CCH) ¶ 50,512 (W.d. Wash. 
2007).
 LImITED LIABILITY COmPANY.  The taxpayer owned an 
LLC which operated an accounting business with the taxpayer as 
the sole owner. The business had six employees and the taxpayer 
failed to withhold and pay employment taxes for the employees . 
The taxpayer had not made the election to have the LLC taxed as a 
corporation and the IRS assessed the employment taxes against the 
taxpayer personally.  The taxpayer argued that, under state law, a 
member of an LLC is not liable for the debts of the LLC; therefore, 
the IRS requirement that an LLC make an election to be taxed as a 
corporation was in violation of that state law.  The court held that the 
“check-the-box” election regulations were  a reasonable and valid 
exercise	of	statutory	authority	and	did	not	conflict	with	state	law.	
Note that the IRS has issued proposed regulations which would 
require LLC’s to be treated as the employer for federal employment 
tax purposes. 70 Fed. Reg. 60475 (Oct. 18, 2005). mcNamee v. 
Comm’r, 2007-1 U.S. Tax Cas. (CCH) ¶ 50,515 (2d Cir. 2007).
 PArTNErSHIPS
 BASIS ADJUSTMENT. A revocable grantor trust owned 
an interest in a partnership which was treated as owned by the 
beneficiary/grantor	of	the	trust.	On	the	death	of	the	grantor,	the	trust	
became the owner of the partnership interest. The partnership failed 
to make the I.R.C. § 754 election to adjust its basis in partnership 
property after the change in ownership. The IRS granted an 
extension	of	time	to	file	an	amended	return	with	the	Section	754	
election.  Ltr. rul. 200723009, Feb. 26, 2007.
 GUARANTEED PAYMENTS. The partnership obtained real 
property and transferred the property to a partner in satisfaction of 
a guaranteed payment due to the partner. The guaranteed payment 
satisfied	by	the	transfer	was	equal	to	the	fair	market	value	of	the	
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real property transferred. The IRS ruled that the transfer was 
a sale or exchange under I.R.C. § 1001 and not a distribution 
governed by I.R.C. § 731. Because the transfer was a sale or 
exchange,	 the	partnership	 realized	gain	 to	 the	extent	 the	 fair	
market value of the property exceeded the basis in the property 
to the partnership. rev. rul. 2007-40, I.r.B. 2007-25.
 PENSION PLANS.  The IRS has announced that sponsors of 
prototype Roth IRA plans need to amend their plan documents if 
they want to accept rollovers from designated plans under I.R.C. 
§ 402A	which	authorizes	employers	to	offer	Roth	accounts	as	
part of their I.R.C. §	401(k) or I.R.C. §	403(b) plans and allows 
for rollovers from designated Roth accounts to Roth IRAs. No 
guidance, however, was provided on amending the plans to 
allow this. As a result, many plan documents do not contain 
the appropriate language. Plan documents not containing the 
proper language must be amended by December 31, 2007. Plans 
that used the model Roth IRA forms are not affected as these 
forms contain the proper language. Plans needing to amend 
their documents to accept rollovers may get a List of Required 
Modifications	(LRMs)	at	irs.gov,	which	include	updates	to	reflect	
other recent changes in the law that affect Roth IRAs.  Ann. 
2007-55, 2007-1 C.B. 1384.
 reTUrNS. The IRS has posted drafts of the following forms 
to the IRS web site in the Topics for Tax Professionals section 
(http://www.irs.gov/taxpros/topic/index.html)	under	Draft	Tax	
Forms:	Form	4835	(2007),	Farm	Rental	Income	and	Expenses;	
Form	4972	(2007),	Tax	on	Lump-Sum	Distributions;	Form	8453-
OL	(2007),	U.S.	Individual	Income	Tax	Declaration	for	an	IRS	
e-file	Online	Return;	Form	8878	(2007),	IRS	e-file	Signature	
Authorization	for	Form	4868	or	Form	2350;	Form	8880	(2007),	
Credit	for	Qualified	Retirement	Savings	Contributions;	and	Form	
8901	(2007),	Information	on	Qualifying	Children	Who	Are	Not	
Dependents;	Form	990,	Return	of	Organization	Exempt	From	
Income Tax. Advance proof copies of IRS tax forms are subject 
to	change	and	Office	of	Management	and	Budget	approval	before	
they	are	officially	released.
 In a Chief Counsel advice memorandum, the IRS has ruled that 
neither Financial Accounting Standards Board Interpretation No. 
48 nor any other FASB pronouncement creates documentation 
requirements that taxpayers or their auditors must produce or 
maintain to substantiate uncertain tax positions taken. Any such 
documentation requirements are established by the Security 
and Exchange Commission, the Public Company Accounting 
Oversight	Board,	and	the	American	Institute	of	Certified	Public	
Accountants. Am 2007-012, June 12, 2007.
 S COrPOrATIONS
	 CLASSES	OF	STOCK.	The	taxpayer	S	corporation	had	seven	
shareholders who were to receive equal shares of all corporation 
profits and losses. However, in one tax year, additional, 
unequal distributions were made to some shareholders to help 
them	pay	taxes.	The	corporation	hired	a	new	financial	officer	
who discovered that the unequal distributions caused the 
termination of S corporation eligibility and the corporation made 
corrective distributions such that all shareholders received equal 
distributions. The IRS ruled that the S corporation status did 
not terminate because the unequal distributions and corrective 
distributions did not create a second class of stock.  Ltr. rul. 
200723025, march 1, 2007.
SAFE HArBOr INTErEST rATES
July 2007
 Annual Semi-annual Quarterly Monthly
Short-term
AFR  4.97 4.91 4.88 4.86
110 percent AFR 5.47 5.40 5.36 5.34
120 percent AFR 5.98 5.89 5.85 5.82
mid-term
AFR  4.95 4.89 4.86 4.84
110 percent AFR  5.45 5.38 5.43 5.32
120 percent AFR 5.96 5.87 5.83 5.80
Long-term
AFR 5.15 5.09 5.06 5.04
110 percent AFR  5.68 5.60 5.56 5.54
120 percent AFR  6.20 6.62 6.57 6.53
rev. rul. 2007-44, I.r.B. 2007-__.
 TaX reTUrN PreParerS. The Small Business and 
Work Opportunity Act of 2007, Pub. L. No. 110-28, § 8246, 121 
Stat.	___,	(2007),	extended	the	application	of	 the	income	tax	
return preparer penalties to all tax return preparers, altered the 
standards of conduct that must be met to avoid imposition of the 
penalties	for	preparing	a	return	which	reflects	an	understatement	
of liability, and increased applicable penalties. The amendments 
were effective for tax returns prepared after the date of the 
enactment, May 25, 2007. The IRS has issued guidance for 
interpretation of the new rules.  Notice 2007-54, I.r.B. 2007-
27.
 TELEPHONE ExCISE TAx. The IRS has announced the 
successful	indictment	of	several	tax	return	preparers	for	filing	
fraudulent refund claims based on the telephone excise tax 
refund. The IRS continues to warn taxpayers about unscrupulous 
return preparers who make false claims for the refund.  Ir-2007-
114.
 TrAvEL ExPENSES. The taxpayer was employed as an 
airline mechanic in Minnesota but was threatened with a lay-
off. Instead, the taxpayer took a similar position in Wisconsin 
with the same company until another position opened in 
Minnesota. The taxpayer’s family stayed in Minnesota and the 
taxpayer rented a residence in Wisconsin.  Thus, the taxpayer’s 
employment	in	Wisconsin	was	indefinite,	although	the	taxpayer	
intended to return to Minnesota when a job became available. 
The taxpayer claimed expenses for travel, meals and lodging in 
Wisconsin. The court held that the employment in Wisconsin 
was not temporary because the taxpayer had no idea when the 
taxpayer’s employment in Wisconsin would end; therefore, the 
taxpayer’s residence was in Wisconsin and expenses for travel, 
meals and lodging were not deductible.  Wasik v. Comm’r, 
T.C. memo. 2007-148. See also Stockwell v. Comm’r, T.C. 
memo. 2007-148; Stephens v. Comm’r, T.C. Summary Op. 
2007-94; mcKeown v. Comm’r, T.C. Summary Op. 2007-
95; Bogue v. Comm’r, T.C. memo. 2007-150; Farran v. 
Comm’r, T.C. memo. 2007-151; Wilbert v. Comm’r, T.C. 
memo. 2007-152; riley v. Comm’r, T.C. memo. 2007-153. 
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iNSUraNCe
 COvErAGE. The plaintiff died from carbon monoxide 
poisoning as a result of an improperly installed propane 
power washer. The defendant livestock company sought 
indemnity and legal defense from its insurance company. The 
insurance company refused both requests, citing an exclusion 
in the commercial insurance policy for bodily injury caused by 
pollution.  The	policy	defined	pollutants	as	“any	solid,	liquid,	
gaseous or thermal irritant or contaminant, including smoke, 
vapor, soot, fumes, acids, alkalis, chemicals and waste.”  The 
issue	was	submitted	 to	 the	state	supreme	court	as	a	certified	
question from the federal district court. The Iowa Supreme 
Court held that the insurance policy exclusion for injury 
caused by pollutants applied to carbon monoxide gas emitted 
from machinery. See also Bituminous Casualty Corp. v. Sand 
Livestock Systems, Inc., 2005 U.S. Dist. LEXIS 12276 (N.D. 
Iowa 2005). Bituminous Casualty Corp. v. Sand Livestock 
Systems, Inc., 728 N.W.2d 216 (Iowa 2007). 
NUiSaNCe
 LIvESTOCK CONFINEmENT OPErATION. The 
plaintiffs	owned	a	farm	near	the	defendant’s	cattle	confinement	
operation.	The	defendants	had	obtained	local	zoning	and	state	
environment	permits	for	the	operation.	The	plaintiffs	filed	suit	
against the defendant for operating a private nuisance, claiming 
that the defendants failed to properly dispose of livestock waste 
and causing substantial odor, insect and physical intrusion 
of their enjoyment of their property. The trial court granted 
summary judgment for the defendant, stating that the defendant 
complied with all permits. The appellate court reversed on the 
issue of nuisance, holding that the plaintiffs had presented 
sufficient	evidence	to	raise	several	factual	issues	as	to	whether	
the defendants’ operation caused a substantial invasion or 
interference with the plaintiffs’ use of their property.  Johnson 
v. Knox County Partnership, 728 N.W.2d 101 (Neb. 2007).
PArTNErSHIPS
 OPTiON TO PUrCHaSe ParTNerSHiP iNTereST. 
The plaintiff and defendant were brothers who formed a 
partnership with another brother to operate a farming business. 
The partnership agreement provided that, if a partner wanted to 
withdraw from the partnership, the partner was to provide notice 
to the other partners who had 90 days to elect to purchase the 
withdrawing	partner’s	interest.	The	defendant	filed	suit	against	
the partnership for dissolution of the partnership. That suit 
was dismissed by the court because the partnership agreement 
provided the terms of a dissolution. Within 90 days after the 
court’s	final	judgment	but	more	than	a	year	after	the	filing	of	
the	petition	in	that	case,	the	plaintiff	notified	the	defendant	of	
the intent to purchase the defendant’s partnership interest. The 
defendant refused the offer, arguing that the offer was not timely 
made under the partnership agreement.  The issue was when the 
defendant gave notice of intent to withdraw, with the petition or 
when	the	final	judgment	was	entered.		The	court	cited	decisions	
in other states which have held that the service of the petition on 
the	plaintiff	was	sufficient	notice	of	intent	to	withdraw	from	the	
partnership to start the running of the 90 day election to purchase 
the partnership interest. Therefore, because the plaintiff did not 
give notice of intent to purchase the partnership interest within 
90 days after the petition was served on the plaintiff, the notice 
was too late to be enforceable under the partnership agreement. 
mogensen v. mogensen, 729 N.W.2d 44 (Neb. 2007).
 PArTNErSHIP PrOPErTY. The plaintiff and defendant 
were brothers who formed a partnership with another brother to 
operate a farming business. The partners purchased a farm on 
auction, paying 10 percent of the purchase price but the farm was 
titled	in	the	name	of	their	mother	who	financed	the	remainder	
of the purchase price through a loan. The partnership made 
improvements on the farm, operated the farm, paid taxes but no 
rent	for	the	first	eight	years.	After	eight	years,	the	partnership	
made	 rent	 payments	which	were	 sufficient	 for	 the	mother	 to	
make the loan payments and taxes. The property was not listed as 
partnership	property	on	the	local	tax	rolls.		The	mother	testified	
that she considered the farm to be hers.  The court held that the 
presumption applied that property purchased with partnership 
funds was partnership property unless the presumption was 
rebutted	with	significant	evidence	of	a	contrary	intention.		The	
court held that the evidence of the mother’s ownership was not 
sufficient	to	show	that	the	parties	intended	the	farm	to	be	solely	
her property.  mogensen v. mogensen, 729 N.W.2d 44 (Neb. 
2007).
STATE TAxATION
 GrAIN BINS. The taxpayer was a Minnesota corporation that 
sold and installed grain drying systems.  The taxpayer purchased 
some of the components from an Indiana company and used the 
components in new systems or as additional parts of existing 
systems owned by customers. The state assessed a use tax on 
the grain bin components purchased in Indiana and the taxpayer 
argued that the components were exempt from the use tax, under 
Minn. Stat. § 297A.01, as products “used in the processing, 
drying and/or handling of a grain commodity.” The state argued 
that grain bins were not exempt and the use of the grain bins in 
a grain drying system did not make the bins themselves exempt 
from	the	use	tax.	The	court	noted	that	the	statute	also	specifically	
declares that grain bins were not farm machinery and held that 
the grain bins were subject to the use tax when purchased by 
the taxpayer and that the purpose or use of the grain bins as part 
of a grain drying system was irrelevant to the taxable nature of 
the bins themselves when purchased by the taxpayer.  Custom 
Ag Service of montevideo, Inc. v. Comm’r, 728 N.W.2d 910 
(minn. 2007).
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The Seminars in Paradise have returned!
FArm INCOmE TAx,
eSTaTe aNd BUSiNeSS PlaNNiNg SeMiNarS
by Neil E. Harl
Outrigger Keauhou Beach resort, Big Island, Hawai’i.  January 8-12, 2008
 Spend a week in Hawai’i in January 2008! Balmy trade winds, 70-80 degrees, palm trees, white sand beaches and 
the rest of paradise can be yours; plus a world-class seminar on Farm Income Tax, Estate and Business Planning 
by Dr. Neil E. Harl.  The seminar is scheduled for January 8-12, 2008 at the spectacular ocean-front Outrigger 
Keauhou	Beach	Resort	on	Keauhou	Bay,	12	miles	south	of	the	Kona	International	Airport	on	the	Big	Island,	
Hawai’i.
 Seminar sessions run from 8:00 a.m. to 12:00 p.m. each day, Tuesday through Saturday, with a continental 
breakfast and break refreshments included in the registration fee. Each participant will receive a copy of Dr. Harl’s 
400+ page seminar manual Farm Income Tax: Annotated Materials and the 600+ page seminar manual, Farm 
Estate and Business Planning: Annotated Materials, both of which will be updated just prior to the seminar.
 Here are a sample of the major topics to be covered:
 • Farm income items and deductions; losses; like-kind exchanges; and taxation of debt including the new Chapter 
12 bankruptcy tax.
 • Income tax aspects of property transfer, including income in respect of decedent, installment sales, private 
annuities, self-canceling installment notes, and part gift/part sale transactions.
 • Introduction to estate and business planning.
 • Co-ownership of property, including discounts, taxation and special problems.
 • Federal estate tax, including alternate valuation date, special use valuation, handling life insurance, marital 
deduction	planning,	disclaimers,	planning	to	minimize	tax	over	deaths	of	both	spouses,	and	generation	skipping	
transfer tax.
	 •	Gifts	 and	 federal	gift	 tax,	 including	problems	with	 future	 interests,	handling	estate	 freezes,	 and	“hidden”	
gifts.
	 •	Organizing	the	farm	business—one	entity	or	two,	corporations,	general	and	limited	partnerships	and	limited	
liability companies.
 The Agricultural Law Press has made arrangements for substantial discounts on partial ocean view hotel 
rooms at the Outrigger Keauhou Beach resort, the site of the seminar. 
 The seminar registration fee is $645 for current subscribers to the Agricultural Law Digest, the Agricultural Law 
Manual or the Principles of Agricultural Law. The registration fee for nonsubscribers is $695.  Brochures will be 
sent to all subscribers soon.  For more information call Robert Achenbach at 541-302-1958 or e-mail at robert@
agrilawpress.com.
